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Bights  of  Citizens  of  the  United  States, 


The  Senate  having  resumed  the  consideration  of 
the  bill  (H.  R.  No.  380)  for  the  removal  of  political 
disabilities,  and  Mr.  Sumner  having  moved  his  sup- 
plementary civil  rights  bill  as  an  amendment,  and 
Mr.  Carpenter  having  moved  a  substitute  for  said 
amendment — 

Mr.  THURMAN  said : 

Mr.  President  :  It  was  not  my  purpose  to 
say  anything  at  this  stage  of  the  debate  ;  but, 
on  reflection,  I  think  I  may  as  well  submit 
some  views  that  I  entertain,  now,  as  to  do  so 
at  a  later  period. 

My  colleague  has  touched  a  very  important, 
nay  a  vital  question,  one  that  I  humbly  con- 
ceive has  not  been  carefully  considered  ;  and 
that  question  is,  what  are  the  rights,  privileges, 
and  immunities  of  a  citizen  of  the  United 
States,  and  where  is  the  source  or  fountain  of 
these  rights,  privileges,  and  immunities.  My 
colleague  says  that  these  are  not  rights  given 
by  the  Constitution  of  the  United  States;  and,  in 
a  certain  sense,  that  statement  is  correct;  not, 
however,  universally  correct,  because  there 
is  one  right  of  an  American  citizen  that  may 
be  said  to  be  given  by  the  Constitution,  since 
it  grows  out  of  the  fact  that  there  is  such  a 
Constitution  and  that  there  is  such  a  thing  as  a 
citizen  of  the  United  States.  The  Govern- 
ment of  the  United  States  was  created  and 
exists  only  by  reason  of  the  Constitution,  and 
the  Constitution,  in  express  terms,  recognizes 
the  fact  that  there  is  such  a  thing  as  citizen- 
ship of  the  United  States,  because  it  provides 
that  no  one  shall  be  a  Senator  in  Congress  who 
has  not  been  nine  years  a  citizen  of  the  United 
States;  and  it  also  provides  that  the  Congress 
may  pass  laws  for  the  naturalization  of  for- 
eigners. What  is  a  naturalization  law?  It  is 
a  law  to  make  the  person  naturalized  a  citizen 
of  the  country  which  enacts  the  law.  So  that 
the  Constitution  itself  recognizes  the  fact  that 
there  is  such  a  thing  as  a  citizen  of  the  United 
States  as  distinguished  from  a  citizen  of  one 
of  the  States. 

Now,  without,  any  express  provision  in  the 
Constitution  upon  the  subject,  it  necessarily 
follows  that  as  the  Government  is  created  by 
the  Constitution  and  exists  only  by  virtue  of 


it,  and  as  there  is  such  a  thing  as  a  citizen  of 
the  United  States,  one  right  attaches  to  every 
such  citizen,  and  that  is  the  right  to  demand 
the  protection  of  his  Government  against  any 
foreign  Power  that  maltreats  him.  Wherever 
upon  the  face  of  the  globe  an  American  citi- 
zen shall  peaceably  go,  he  is  under  the  protec- 
tion of  the  flag  of  the  United  States.  He  has 
a  right  to  demand  from  his  Government  that 
protection  which  any  man  in  the  peaceable 
exercise  of  a  right,  out  of  his  own  country,  is 
entitled  to  enjoy.  So  that  an  injury  to  him  is 
an  injury  to  his  Government,  for  which  his 
Government  may  demand  redress.  That  is 
one  of  the  rights  of  an  American  citizen 
derived  from  the  fact  that  the  Constitution 
creates  the  Government  and  that  he  is  a  citi- 
zen of  that  Government,  and  it  may  therefore 
be  said  to  be  given  by  the  Constitution. 

But  when  my  colleague  goes  further  and 
says  that  the  rights  of  American  citizens  are 
not^  defined  in  the  Constitution,  I  submit  that 
he  is  somewhat  mistaken.  It  may  be  admitted 
that  they  are  not  affirmatively  and  positively 
defined,  but  that  does  not  touch  the  question. 
What  isequivalent  to  an  affirmative  and  posi- 
tive definition  is  that  there  is  absolute  and 
positive  recognition  of  these  rights  in  the  Con- 
stitution, and  that  is  quite  as  good  as  if  they 
had  been  specifically  defined.  They  do  not 
find  their  source,  except  historically,  away 
back  in  the  common  law  of  England.  If  they 
rested  on  that  they  would  have  a  poor  founda- 
tion to  rest  upon.  Does  my  colleague  mean 
to  say  that  an  American  citizen  has  no  rights 
but  such  as  are  or  have  been  enjoyed  by  an 
English  subject  under  the  common  law  of 
England?  He  certainly  will  not  contend  for 
that.  To  illustrate  by  this  very  question  of 
jurors,  does  he  not  know  that  four  centuries 
or  more  after  Magna  Charta  no  man  could  sit 
in  a  jury-box  in  England  to  try  a  cause  between 
Englishmen,  unless  he  could  take  the  test-oath 
and  the  oath  to  support  the  act  of  conformity? 
Does  he  not  know  that  that  excluded  every 
man — Roman  Catholic,  dissenter,  Jew,  or  un- 
believer— who  was  not  a  member  of  the  estab- 
lished church?    Does  he  not  know  that  at  a 


much  later  period  no  Roman  Catholic  could 
sit  in  a  jury-box  in  England,  and  that  this  dis- 
ability was  removed  only  at  a  comparatively 
recent  date  ?  Does  he  not  know  that  until 
very  recently  no  man  could  sit  on  a  jury  in 
England  unless  he  were  a  freeholder  or  paid 
an  annual  rent  to  a  certain  amount?  True, 
most  of  these  were  statutory  disabilities;  but 
they  show  the  impotence  of  the  common 
law. 

Then,  in  regard  to  schools:  what  institution 
of  learning  is  it  upon  which  England  prides 
herself?  Oxford — Oxford,  which  more  than 
four  centuries  ago  had  two  thousand  students 
in  her  halls — Oxford,  that  goes  back  far  into 
the  Middle  Ages,  the  pride  of  England  from 
the  day  of  its  foundation  to  this  day.  Does 
not  my  colleague  know  that  but  lately  nine 
tenths  of  the  dissenters  of  England  could  not 
be,  and  not  one  Roman  Catholic  could  be,  a 
graduate  of  Oxford  ?  Does  he  not  know  that  it 
was  necessary  to  subscribe  to  the  thirty-nine 
articles  in  order  to  graduate  at  Oxford,  and 
that  therefore  no  unbeliever,  no  Roman  Cath- 
olic, and  but  few  dissenters,  could  be  grad- 
uates of  that  institution? 

No,  sir,  it  is  not  to  the  common  law  of  Eng- 
land that  we  are  to  look  for  the  definition  of 
the  rights  of  a  citizen  of  the  United  States. 
We  may  find  in  it  certain  rights  which  belong 
to  us,  and  which  we  maybe  said  to  have  inher- 
ited because  they  were  brought  by  our  ances- 
tors to  this  country;  but  the  true  doctrine  in 
America,  in  regard  to  the  common  law  of 
England,  is  this:  that  that  common  law  is  not 
in  force  here  as  the  common  law  of  England, 
not  in  force  by  virtue  of  its  being  the  common 
law  of  England,  but  that  in  so  far  as  it  is  a 
right  rule  of  reason,  and  is  consistent  with  the 
Federal  and  State  constitutions,  the  Federal 
and  State  laws,  and  the  circumstances  of  our 
country,  it  is  part  of  the  common  law,  not  of 
England,  but  of  America.  That  is  the  true 
idea  in  regard  to  our  common  law. 

But,  sir,  it  was  not  left  to  any  such  vague 
source  as  the  common  law  of  England  to  define 
what  are  the  rights  of  an  Americau  citizen. 
In  the  first  place,  this  is  to  be  borne  in  mind, 
that  the  Government  of  the  United  States  is  a 
Government  of  limited  and  delegated  powers. 
But  that  is  true  not  only  of  the  Government 
of  the  United  States ;  it  is  also  true  of  the 
government  of  each  of  the  States.  Each  gov- 
ernment possesses  only  such  powers  as  are 
expressly  delegated  to  it,  or  such  as  result  by 
necessary  implication  from-  those  which  are 
expressly  conferred.  This  being  the  case, 
this  being  a  Government  of  delegated  powers, 
it  is  sufficient  to  negative  any  power  asserted 
on  the  part  of  the  Government  to  show  that 
it  has  not  been  delegated  ;  and  that  is  just  as 
fatal  to  the  claim  of  power  as  if  its  exercise 
were  expressly  prohibited  by  the  Constitution. 
When,  therefore,  you  cannot  find  in  the  Con- 


stitution of  the  United  States  a  power  dele- 
gated to  do  a  particular  thing,  you,  the  Con 
gress,  have  no  more  right  to  do  that  thing  tha. 
if  it  were  expressly  prohibited  in  the  Constitw 
tion  ;  and  that  for  the  reason  that  you  have  n 
powers  but  such  as  are  delegated  to  you — thi 
theory  of  our  Government  being  that  all  powe. 
resides  primarily  in  the  people,  that  they  ari 
the  source  of  all  power,  and  that  they  hav 
only  delegated  to  their  governments,  Federal 
or  State,  such  powers  as  they  see  fit'to  confidl 
to  them,  and  have  retained  all  the  rest. 

In  the  next  place,  coming  to  the  provision; 
of  the  Constitution,  we  find  what  are  the  right?' 
privileges,  and  immunities  of  the  people  i 
their  character  of  citizens  of  the  United  State; 
We  find  them  by  looking  at  the  prohibition; 
contained  in  the  Constitution  against  the  ir 
fringement  of  certain  rights,  privileges,  anj 
immunities  which  belong  to  the  people,  an 
which,  by  these  prohibitions,  are  recognize 
as  rights  that  belong  to  a  citizen  of  th 
United  States,  and  of  which  he  cannot  be  d( 
prived.  Thus,  Mr.  President,  in  the  Const 
tution  itself  we  find  what  is  equivalent  to 
definition  of  these  rights,  not  simply  in  th 
amendments,  but  in  the  original  Constitutio 
also.  For  instance,  look  at  section  nine  o 
the  first  article  of  the  Constitution  : 

"The  privilege  of  the  writ  of  habeas  corpus  sha 
not  be  suspended,  unless  when  in  cases  of  rebellio 
or  invasion  the  public  safety  may  require  it." 


That  prohibits  the  Government  from  d< 
priving  a  citizen  of  the  United  States  of  th 
privilege  of  that  writ  except  in  the  specifie 
cases.  The  right  to  the  writ  becomes  there 
by  a  right  of  an  American  citizen,  guarai 
teed  to  him  by  the  Constitution  of  the  Unite 
States,  recognized  therein  as  his  right,  an 
secured  to  him  by  that  fundamental  law  of  01 
Government.  Then  proceed  to  the  next  claus 
of  that  section : 

"No  bill  of  attainder  or  ex  post  facto  law  shall  1 


Here  you  have  secured  to  the  citizen  immur 
ity  against  any  bill  of  attainder,  immunit 
against  any  ex  post  facto  law.  It  thus  becomt 
his  right  to  enjoy  that  immunity.     Again  : 

"  No  capitation  or  other  direct  tax  shall  be  la 
unless  in  proportion  to  the  census  or  enumeratu 
hereinbefore  directed  to  be  taken." 

Here  is  secured  to  the  citizen  a  right  to  I 
exempt  from  unequal  taxation.     And  see  s 
tion  eight,  paragraph  one.     Next : 

"  No  tax  or  duty  shall  be  laid  on  articles  export* 
from  any  State." 

Here  you  secure  to  the  citizen  of  the  Unit< 
States  a  right  to  take  property  from  one  Sta 
to  another  without  any  tax  or  duty  being  la 
upon  it. 

Again,  sir: 

"  No  preference  shall  be  given,  by  any  regulati*: 
of  commerce  or  revenue,  to  the  ports  of  one  Sta 
over  those  of  another;  nor  shall  vessels  bound 


from  one  State  be  obliged  to  enter,  clear,  or  pay 
ities  in  another." 

.  Here,  again,  the  Constitution  secures  to  citi- 
ms  of  the  United  States  certain  rights,  rights 
f  trade  and  of  commerce ;  and  it  is  no  answer 
>  say  that  these  rights,  and  some  others  of 
ihich  I  have  spoken  or  shall  speak,  are  se- 
[ured  to  others  as  well  as  to  citizens ;  that  they 
re  secured  to  a  mere  denizen  not  yet  natural- 
lied  as  much  as  they  are  secured  to  a  citizen, 
ind  that  one  of  the  reasons  for  some  of  them 
as  to  protect  each  State  from  invidious  or 
ppressive  laws  by  another.  That  is  no  answer 
t  all,  for  although  these  rights  may  be  secured 
)  every  person  who  is  a  denizen  of  this  coun- 
ty, whether  a  citizen  or  not,  yet  it  is  sufficient 
,iat,  being  secured  to  all,  they  are  necessarily 
Ights  of  the  citizen. 

But,  sir,  our  fathers  were  apprehensive  that 
le  original  Constitution  did  not  sufficiently 
^cognize  the  rights  of  citizens;  and  hence, 
Ithough  they  ratified  it  when  it  was  proposed, 
Imost  simultaneously  with  their  ratification, 
ideed  I  may  say  simultaneously  with  it,  they 
emanded  a  more  full  and  explicit  recognition 
f  those  rights,  and  the  first  eight  articles  of 
mendment  to  the  Constitution  relate  wholly 
3  their  recognition  and  protection.  Let  us 
ee.  Article  one  of  the  amendments  provides : 
"  Congress  shall  make  no  law  respecting  an  estab- 
shment  of  religion,  or  prohibiting  the  free  exercise 
hereof." 

Here  is  a  great  and  most  valuable  right 
ecured  to  the  citizens  of  the  United  States. 
t protects  them  against  any  establishment  of 
eligion  by  act  of  Congress,  and  it  secures  to 
very  man,  woman,  and  child  in  the  country 
tie  right  to  the  free  exercise  of  religion  ;  and 
I  is  secured  by  the  Constitution.  Further- 
lore : 

"Or  abridge  the  freedom  of  speech  or  of  the  press." 

Here  are  great  rights  secured  to  the  people, 
freedom  of  the  press  and  freedom  of  speech 
re  made  rights  of  the  citizen  which  Congress 
annot  abridge.     Again,  sir: 

"Or  the  right  of  the  people  peaceably  to  assemble 
nd  to  petition  the  Government  for  a  redress  of 
rievances." 

Here  is  another  great  right  recognized  and 
ecured.     Again : 

"Article  II. 
"A  well-regulated  militia  being  necessary  to  the 
ecurity  of  a  free  State,  the  right  of  the  people  to 
;eep  and  bear  arms  shall  not  be  infringed." 

Here  is  another  right  of  a  citizen  of  the  Uni- 
ed  States,  expressly  declared  to  be  his  right — 
he  right  to  bear  arms  ;  and  this  right,  says  the 
Constitution,  shall  not  be  infringed. 
"Article  III. 
"No  soldier  shall,  in  time  of  peace.be  quartered 
n  any  house  without  the  consent  of  the  ownerl  nor 
n  time  of  war  but  in  a  manner  to  be  prescribed 
>y  law." 

Here  is  another  right  of  the  citizen  recog- 


nized, a  right  to  be  wholly  exempt  from  having 
soldiers  quartered  upon  him  in  time  of  peace, 
and  also  in  time  of  war  except  in  such  manner 
as  may  be  provided  by  law.  Then  in  article  four 
there  is  nothing  but  rights: 

"The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects  against,  unrea- 
sonable searches  and  seizures  shall  not  be  violated, 
and  no  warrant  shall  issue,  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  and  par- 
ticularly describing  the  place  to  be  searched,  and 
the  persons  or  things  to  be  seized." 

What  a  grand  group  of  rights  are  these! 
Then  comes  article  five  : 

"  No  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  unless  on  a  presentment 
or  indictment  of  a  grand  jury,  except  in  cases  arising 
in  the  land  or  naval  forces,  or  in  the  militia,  when 
in  actual  service  in  time  of  war  or  public  danger  ; 
nor  shall  any  person  be  subject  for  the  same  offense 
to  be  twice  put  in  jeopardy  of  life  or  limb  ;  nor  shall 
be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself,  nor  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law  ;  nor  shall 
private  property  be  taken  for  public  use,  without 
just  compensation." 

Here  are  a  whole  class  of  rights,  among 
the  most  important  belonging  to  the  citizen, 
recognized,  defined,  and  protected  by  the 
Constitution.     Then  comes  article  six  : 

"In  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial  by  an 
impartial  jury  of  the  State  and  district  wherein  the 
crimeshallhave  been  committed,  which  districtshall 
have  been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation; 
to  be  confronted  with  the  witnesses  against  him;  to 
have  compulsory  process  for  obtaining  witnesses  in 
his  favor,  and  to  have  the  assistance  of  counsel  for 
his  defense." 

Here  is  another  great  class  of  rights  recog- 
nized, defined,  and  secured  by  the  Constitu- 
tion. Then  comes  article  seven,  which  gives 
the  right  of  jury  trial  in  all  common-law  cases 
where  the  amount  in  controversy  shall  exceed 
twenty  dollars.  Then  article  eight,  which 
provides  that  u  excessive  bail  shall  not  be 
required,  nor  excessive  fines  imposed,  nor 
cruel  or  unusual  punishments  inflicted." 
These  articles  all  recognize  the  rights  of  citi- 
zens of  the  United  States,  and,  as  I  have 
repeatedly  said,  their  recognition  is  equal  to 
any  definition. 

Mr.  SHERMAN.  If  my  colleague  will  allow 
me,  if  he  will  turn  to  the  ninth  article  of 
amendment  he  will  see  that  there  are  other 
rights  beyond  those  recognized. 

Mr.  THURMAN.  Certainly;  but  my  col- 
league said  that  the  rights  of  a  citizen  of  the 
United  States  were  not  defined  in  the  Consti- 
tution. 

Mr.  SHERMAN.     All  of  them. 

Mr.  THURMAN.  I  understood  him  to  say 
they  were  not  defined.  I  say  that  that  is  a 
grave,  a  grievous  mistake.  They  are  defined. 
But  let  us  proceed  to  the  next  article. 

Mr.  SHERMAN.  I  stated  that  we  must 
first  look  to  the  Constitution  of  the  United 
States  for  our  rights  as  citizens,  and  then  as 


the  Constitution  itself  did  not  enumerate  all 
the  rights  of  citizens  we  look  to  the  Declara- 
tion of  Independence  and  the  common  law  of 
England. 

Mr.  THURMAN.  I  did  not  so  understand 
my  colleague.  There  are  certain  other  rights 
that  are  secured  by  the  late  amendments  to 
the  Constitution.  I  need  only  refer  to  them; 
they  have  been  sufficiently  commented  upon. 
I  now  come  to  article  nine  of  the  amendments  : 

"The  enumeration  in  the  Constitution  of  certain 
rights  shall  not  be  construed  to  deny  or  disparage 
others  retained  by  the  people." 

My  colleague  is  entirely  mistaken  if  he  sup- 
poses that  these  other  rights  which  are  retained 
by  the  people  are  rights  that  appertain  to  them 
in  their  character  of  citizens  of  the  United 
States.  It  is  true  they  are  rights,  but  they  are 
rights  which  have  never  been  surrendered  to  this 
Government ;  and  that  they  are  not  their  rights 
in  their  character  of  citizens  of  the  United 
States  is  further  shown  by  the  fact  that  what- 
ever right  a  man  has  as  a  citizen  of  the  United 
States,  that  right  the  Government  can  protect. 
The  power  of  the  Government  is  commensu- 
rate with  the  rights  of  the  citizens  of  the  United 
States,  and  therefore  whatever  right  a  man  has 
as  a  citizen  of  the  United  States,  that  right  the 
Government  has  the  power  to  protect  in  the 
mode  provided  by  the  Constitution.  What  is 
that  mode  is  another  question  upon  which  I 
have  expressed  my  opinion  again  and  again, 
namely,  that  it  is  by  the  exercise  of  the  judi- 
cial power  conferred  by  the  Constitution  and 
not  by  such  legislation  as  is  proposed  by  the 
Senator  from  Massachusetts.  But  in  one  way 
or  the  other,  the  power  of  the  Government  is 
commensurate  with  the  rights  of  the  citizens 
of  the  United  States,  but  these  other  rights 
that  are  retained  by  the  people  have  not  been 
surrendered  to  the  Government  at  all,  and  it 
has  no  jurisdiction  over  them.  The  people 
hold  them  not  as  citizens  of  the  United  States, 
but  so  to  speak,  in  despite  of  the  United  States. 
They  hold  them  against  the  Government  of  the 
United  States  by  as  good  a  title  as  they  hold 
them  against  the  world.  They  belong  to  them 
as  people  or  as  individuals.  They  have  never 
surrendered  them  to  any  Government,  and 
they  do  not  hold  them  by  the  grace  of  any 
Government  whatsoever;  they  hold  them  be- 
cause they  were  and  are  their  inherent  nat- 
ural rights  which  have  never  been  surren- 
dered. 

Mr.  President,  it  is  a  most  dangerous  heresy 
to  say  that  the  rights,  privileges,  and  immuni- 
ties of  citizens  of  the  United  States  belonging 
to  them  in  that  character  are  not  to  be  found 
in  the  Constitution.  They  are,  sir.  Every 
right,  every  privilege,  every  immunity  that 
belongs  to  a  man  as  a  citizen  of  the  United 
States  is  found  in  the  Constitution.  If  not, 
where  are  we  to  find  them?  Where  are  we  to 
find  a  definition  of  them  ?    The  Senator  from 


Massachusetts  finds  the  definition  in  the  Dec 
laration  of  Independence;  another  Senato) 
finds  it  in  something  else  ;  and  so  on  to  the  en 
of  the  chapter;  and  we  have  nothing  certain, 
nothing  definite,  nothing  upon  which  any  ma 
can  rely.  Sir,  that  will  not  do.  The  Cor 
stitution  of  the  United  States  was  intended  fo; 
a  perfect  system  of  government,  and  so  fa» 
as  the  rights  of  the  citizen  are  concerned  i' 
recognizes  all  the  rights  that  belong  to  him  i 
the  character  of  a  citizen  of  the  United  Statesi 

Mr.  EDMUNDS.     Mr.  President 

The  PRESIDING  OFFICER,  (Mr.  Saw 
yer.)  Will  the  Senator  from  Ohio  yield  ti 
the  Senator  from  Vermont? 

Mr.  THURMAN.  I  would  rather  not  jus! 
now.  I  would  rather  not,  because  when  I  at| 
endeavoring  to  make  a  compact  argument  I  d 
not  like  to  be  interrupted.  I  will  answer  an, 
question  the  Senato:  may  put  to  me  after 
am  through  with  the  greatest  pleasure.  Be 
sides,  the  Senator  from  Vermont  is  so  muc.| 
accustomed  to  putting  smart  questions  in  th 
middle  of  an  argument,  the  thread  of  whicl 
ought  not  to  be  broken,  that  I  have  begun  a 
be  a  little  chary  of  how  I  submit  to  his  inter 
ruptions. 

Mr.  EDMUNDS.  My  friend  must  excuse 
me.  I  was  not  going  to  put  a  smart  questior 
at  all ;  I  never  do.  I  merely  wished  to  asl> 
him  what  he  thought  the  fourteenth  amend 
ment  really  did  mean,  if  he  would  give  us  tffl 
benefit  of  his  advice. 

Mr.  THURMAN.  If  the  Senator  had  pu 
that  question,  it  would  only  have  shown  hov 
really  inopportune  his  interruption  was.  I  will 
if  necessary,  speak  particularly  of  the  four 
teenth  amendment  before  I  get  through,  with 
out,  I  hope,  wearying  the  attention  of  the  Sen 
ate.  What  I  am  now  trying  to  prove  is  tha 
the  rights  of  the  citizen,  as  such,  are  found  ii 
the  Constitution. 

Mr.  President,  that  being  the  case,  I  put  i 
to  any  Senator,  where  is  there  in  the  Constitu 
tion  of  the  United  States  any  such  right  guaran 
tied  to  a  citizen  as  that  he  shall  go  into  a  com 
mon  school  in  company  with  every  other  chih 
that  goes  to  that  common  school?  Where  i 
there  any  provision,  in  the  Constitution  tha 
gives  him  a  right  to  sit  upon  a  jury  in  a  Stat 
court? 

Mr.  EDMUNDS.  Do  I  understand  m; 
friend  to  wish  that  question  answered  now? 

Mr.  THURMAN.  I  am  willing  to  take  th< 
answer  now. 

Mr.  EDMUNDS.  Very  well;  I  think  ! 
can  give  the  answer.  The  Constitution  ol 
the  United  States  guaranties  equality  in  civi 
rights,  and  the  equal  protection  of  law;  an( 
when  the  law  sets  up  a  common  school,  whicl 
is  the  creature  of  the  law,  there  cannot  b< 
equality  of  protection  and  equality  of  righ 
when  the  law  of  the  State,  if  you  please,  de 
clares  that  a  man  of  one  color  of  hair  or  ol 


skin  may  send  his  children,  and  the  man  of 
another  color  of  hair  may  not  send  his. 

Mr.  THURMAN.  Now,  to  what  provision 
of  the  Constitution  does  the  Senator  refer? 

Mr.  EDMUNDS.  Well,  we  will  take  the 
fourteenth  amendment,  which  says  that  there 
shall  be  equal  protection. 

Mr.  THURMAN.  Well,  I  am  willing  to 
consider  that  at  once.  The  substance  of  the 
Senator's  position  is  simply  this:  that  although 
a  State  may  give  to  every  child  in  it  equal 
advantages  of  education,  it  shall  have  no  power 
of  regulation  over  its  schools.  That  is  what  it 
comes  to. 

Mr.  EDMUNDS.     Oh  no. 

Mr.  THURMAN.  It  does ;  let  the  Sena- 
tor hear  me  and  he  will  see.  Let  me  turn  the 
argument  of  the  Senator.  Is  not  a  female 
child  a  citizen?  Is  she  not  entitled  to  equal 
rights?  Why,  then,  do  you  allow  your  school 
directors  to  provide  a  school  for  her  separate 
from  a  school  for  the  male?  Why  do  you  not 
Force  them  into  the  same  school?  Why  do 
you  allow  the  States  to  separate  the  sexes  in 
the  schools  if  every  school  that  is  set  up  and 
supported  by  public  money  is  necessarily 
thrown  open  to  every  citizen  of  the  United 
States?  Will  the  Senator  say  that  all  the  laws 
of  the  States  providing  for  a  division  of  the 
schools  by  sexes  are  unconstitutional  and 
infringe  the  fourteenth  amendment?  He  can- 
not say  that;  and  if  he  cannot  say  that,  his 
argument  falls  to  the  ground.  Does  not  the 
separation  exist  by  virtue  of  the  power  of 
regulation,  which  belongs  to  the  State?  All 
that  can  be  claimed  is  this,  that  in  regard  to 
schools  supported  by  the  public  money,  that 
money  shall  be  so  applied  as  that  each  citizen 
shall  have  an  equal  advantage  from  its  appli- 
cation. Therefore,  preserving  that  equality, 
the  State  in  the  exercise  of  its  power  of  reg- 
ulation may  apply  a  part  of  it  to  support  a 
school  for  boys,  a  part  of  it  to  support  a 
school  for  girls,  a  part  of  it  to  support  a 
school  for  white  children,  a  part  of  it  to  sup- 
port a  school  for  colored  children.  That  is 
not  denying  them  the  equal  protection  of 
the  laws  in  any  sense  whatsoever.  In  no  wise 
is  it  denying  them  the  equal  protection  of  the 
laws.  In  no  sense  is  it  denying  their  equality 
before  the  law. 

This  brings  me  to  consider  another  point 
which  I  had  intended  to  speak  of  a  little  further 
on  in  the  course  of  my  remarks,  but  I  may  as 
well  speak  of  it  now,  and  that  is  that  the  amend- 
ment of  the  Senator  from  Massachusetts  in- 
stead of  being  an  amendment  in  the  interest 
of  liberty  is  an  amendment  in  the  interest  of 
despotism.  It  is  a  provision  which,  if  enacted 
into  law,  will  be  the  most  despotic  provision 
perhaps  to  be  found  on  this  globe. 

What  is  the  true  idea  of  civil  liberty?  It  is 
simply  that  every  citizen  shall  have  a  right  to 
do  what  to  him  seemeth  good,  so  far  as  he  can 


do  so  without  infringing  the  rights  of  others 
or  endangering  the  peace  of  society  or  the 
existence  or  just  powers  of  the  Government. 
The  Government  has  no  right  to  interfere  with 
his  liberty  unless  it  is  necessary  in  order  to 
protect  other  people,  or  to  protect  itself.  Just 
so  far  as  it  oversteps  that  boundary,  just  so 
far  does  it  become  a  tyrant.  And  now,  that 
being  the  case,  what  should  be  the  liberty  of 
a  citizeu  in  regard  to  church,  or  school,  or 
place  of  amusement?  I  say  that  it  is  in  the 
interest  of  liberty  that  if  any  number  of  per- 
sons in  the  land  shall  see  fit  to  establish  a 
theater  or  a  place  of  public  amusement  for 
a  particular  class,  they  shall  have  the  right 
to  do  it,  and  you  abridge  and  restrain  their 
liberty  if  you  take  from  them  that  right.  It 
is  not  necessary  to  deny  them  the  liberty  to 
choose  their  own  associates  in  places  of  public 
amusement,  in  the  church,  or  in  the  school. 
It  is  not  necessary  to  the  public  safety  or  to  the 
preservation  of  the  rights  of  others  that  that 
privilege  should  be  denied  or  abridged.  Do 
we  not  exercise  it  every  day? 

The  Senator  from  Massachusetts  says  he 
does  not  want  to  interfere  with  the  social  con- 
dition of  the  people ;  that  this  is  no  attempt 
to  force  colored  people  into  the  social  circle. 
Why,  sir,  are  all  the  social  circles  confined  to 
men's  own  hearth-stones  ?  Are  those  the  only 
social  circles  of  the  country?  Are  not  your 
club-houses  social  institutions  ;  and  does  not 
every  club  regulate  for  itself  whom  it  will 
admit?  There  is  in  the  city  of  New  York,  I 
believe,  a  club  of  fat  men,  and  no  man  is 
allowed  to  be  a  member  of  that  club  unless  he 
weighs  three  hundred  pounds.  [Laughter.] 
Is  that  an  infringement  of  the  rights  and  privi- 
leges of  the  lean  men?  Must  Congress  pass  a 
law  to  force  the  lean  men  on  those  fat  fellows 
in  the  social  intercourse  of  their  club,  and  in 
the  enjoyment  of  all  its  rights,  privileges,  and 
immunities?     [Laughter.] 

Mr.  MORTON.  Can  we  not  say  that  men 
shall  be  not  excluded  on  the  ground  of  color? 

Mr.  THURMAN.  If  the  colored  men  should 
see  fit  to  establish  a  club  of  black  fat  men,  or 
fat  black  men — whichever  is  the  proper  expres- 
sion— I  do  not  see  that  they  ought  to  be  deprived 
of  the  privilege  of  doing  it.  Nay,  more,  sir,  if 
the  red-headed  men  in  the  city  of  Washington 
should  choose  to  form  a  club  of  red-headed 
men,  and  say  that  nobody  but  red-headed  men 
should  be  members  of  that  club,  I  think  they 
ought  to  have  that  privilege,  even  if  they  have 
to  get  a  license,  or  if  they  have  to  get  a  char- 
ter of  incorporation  to  preserve  their  prop- 
erty. If  white  men  of  this  country  see  fit  to 
form  a  Masonic  or  Odd  Fellows'  lodge,  or  any 
other  mutual  benevolent  society,  and  say  that 
nobody  but  white  men  shall  belong  to  it; 
if  they  see  fit  to  choose  their  own  associates 
and  beneficiaries  in  these  charitable  institu- 
tions, supported  by  their  own  means,  and  in 


which  contributions  are  made  by  each  mem- 
ber for  the  aid  of  any  one  of  the  brotherhood 
who  may  fall  into  distress,  I  do  not  see  why 
they  should  be  deprived  of  the  right  to  do  so. 
I  do  not  see  why  they  should  not  be  allowed 
to  limit  their  charity  to  those  whom  they  see 
fit  to  make  the  objects  of  it. 

So,  sir,  if  black  people  or  white  people  see 
fit  to  establish  a  church,  and  to  say  that  that 
is  a  church  for  white  people  or  a  church  for 
black  people  alone — although  I  agree  that  if 
there  is  any  place  on  the  face  of  God's  globe 
in  which  there  ought  to  be  equality,  it  is  in 
a  church,  where  all  are  'equal  before  their 
Maker,  yet  if  they  see  fit  to  do  so  I  am  not 
in  favor  of  abridging  their  liberty.  And  so, 
sir,  if  the  supreme  power  in  a  State,  in  the 
exercise  of  a  wise  judgment  and  discretion, 
and  for  the  interest  of  education  and  of  its 
youth,  sees  fit  to  make  a  regulation  that  white 
children  shall  be  in  one  school  and  colored 
children  in  another,  I  am  not  in  favor  of  de- 
priving them  of  that  right,  of  denying  them 
that  liberty. 

While  I  am  on  this  subject  let  me  say  fur- 
ther, that  of  all  insidious  blows  that  ever  were 
aimed  at  the  poor  white  people  of  this  country 
this  proposition  to  force  negroes  into  the  com- 
mon schools  in  association  with  the  whites  is 
exactly  the  most  deadly  and  inimical.  My 
friend  from  Delaware  [Mr.  Saulsbury]  re- 
ferred to  this  in  well-chosen  and  well-spoken 
words  the  other  day.  Why,  sir,  how  is  it  now? 
You  have  your  common  schools.  My  State 
contributes  $9,000,000  a  year  to  the  support 
of  common  schools.  Her  people  are  taxed 
$9,000,000  every  year  for  the  support  of  com- 
mon schools,  nearly  twice  as  much  as  the 
people  of  any  other  State  in  the  Union,  unless 
it  may  be  New  York;  and  yet  she  has  always 
had  the  schools  for  the  whites  separate  from  the 
schools  for  the  blacks,  notwithstanding  which 
the  colored  people  of  Ohio  have  had  their  full 
share  of  the  educational  advantages  in  that 
State  And  now,  sir,  mark  it,  although  that 
State  contributes  $9,000,000  to  the  support  of 
common  schools,  practically  what  do  we  see? 
We  see  many  men  of  wealth  sending  their  chil- 
dren from  their  homes,  sending  them  hundreds 
of  miles,  some  of  them  a  thousand  miles  or  more, 
to  be  educated  at  private  seminaries;  but  the 
poor  man  must  send  his  child  to  the  common 
school,  or  it  must  go  without  education.  When, 
therefore,  you  shall  force  colored  children  into 
the  common  school,  you  will  not  force  them 
into  an  association  with  the  children  of  the 
rich,  (the  children  of  the  rich  will  not  be  there,) 
but  you  will  force  them  into  social  intercourse 
with  the  children  of  the  poor  whites;  and  the 
tendency  of  your  law,  instead  of  being  to  ele- 
vate the  colored  race  to  the  level  of  the  white, 
will  be  to  pull  down  the  poor  white  child  to 
the  level  of  the  black.  That  is  the  whole 
tendency  of  the  thing.     Instead  of  elevating 


the  negro,  it  is  to  depress  the  white.  The 
rich  man's  child  goes  to  some  seminary  of 
learning  supported  by  wealth  and  the  con- 
tributions of  the  rich;  he  associates  with  no 
colored  child,  fie  says,  in  the  language  of 
the  Senator  from  Massachusetts,  that  there  is 
no  such  thing  as  equality  in  the  social  circle 
between  the  two  races,  that  the  law  has  nothing 
to  do  with  that ;  he  stands  on  that ;  and  although 
the  Declaration  of  Independence,  on  which  the 
Senator  relies,  makes  no  distinction  between 
the  social  circle  and  any  other  circle,  yet  the 
child  repudiates  the  Declaration  so  far  as  that 
is  concerned,  and  says  he  will  not  have  social 
intercourse  as  an  equal  with  the  colored  child. 
That  is  what  the  rich  man's  child  says;  but  the 
poor  man's  child  must  have  that  social  equal- 
ity thrust  upon  him,  or  he  must  go  without  edu- 
cation. I  say  in  the  interest  of  the  common 
schools,  of  which  I  have  been  a  supporter  ever 
since  I  had  a  vote,  of  which  I  have  been  more 
than  a  supporter,  for  I  served  six  years  in  the 
humble  office  of  a  school  director,  and  per- 
formed much  and  onerous  labor  in  that  office — 
I  say  from  experience,  first,  that  there  is  no 
necessity  for  this  admixture  in  the  schools  j 
and,  in  the  second  place,  that  the  worst  enemy 
of  the  common-school  system  could  not  devise 
a  worse  thrust  at  it  than  this  very  amendment 
of  the  Senator  from  Massachusetts. 

And  now  a  word  about  cemetery  associa- 
tions. I  do  not  know  whether  they  have  been 
stricken  out  of  the  amendment  or  not ;  have 
they  ?  [ "  No  1 "  "  No ! " ]  They  are  still  in  it, 
then,  and  they  are  also  in  the  substitute  pro- 
posed by  the  Senator  from  Wisconsin. 

Mr.  CARPENTER.  So  far  as  they  are 
supported  by  taxation. 

Mr.  THURMAN.  That  reminds  me  of  the 
trouble  the  Senator  would  have  in  convicting 
anybody  under  his  cemetery  clause.  I  will 
say  to  him  now,  as  a  sort  of  interlude  to  this 
serious  speaking,  that  his  amendment  provides 
that  citizens  shall  have  equal  privileges  and 
accommodations  in  all  cemeteries  organized 
by  law.  I  think  when  a  man  is  dead  he  is  no 
longer  a  citizen  of  the  United  States.  [Laugh- 
ter.] How  then  could  there  be  a  conviction 
under  the  law? 

Mr  CARPENTER.  I  take  it  in  regard  to 
a  cemetery,  to  speak  seriously  upon  so  grave 
a  subject,  that  it  is  the  privilege  of  a  citizen  to 
bury  his  relatives  :  and  although  the  dead  per- 
son might  in  a  technical  sense  cease  to  be  a 
citizen,  his  living  relative  would  be  a  citizen, 
and  would  be  entitled  to  that  last  sad  accom- 
modation of  burying  his  dead  in  that  cemetery. 

Mr.  THURMAN.  Then  it  would  give  my 
friend  a  good  deal  of  trouble  to  know  who 
should  be  the  qui  tarn  informer  under  his 
amendment.  He  does  not  limit  it,  I  believe, 
to  any  relative  of  the  deceased  or  to  anybody 
who  is  particularly  interested  in  the  resting- 
place   of  the  deceased  ;  but  any  loafer  who 


hangs  around  a  grave-yard,  like  a  jackal  look- 
ing for  prey,  may  bring  his  action  qui  tarn  to 
have  $500  damages,  one  half  to  himself,  be- 
cause the  cemetery  association  did  not  bury 
some  negro.  [Laughter.]  I  submit  that  that 
is  not  exactly  the  right  kind  of  a  law  for  us  to 
enact.  No,  sir.  1  grant  that  when  we  are 
laid  away  in  our  last  resting-place,  there  is  no 
distinction  between  Csesar  and  a  slave,  and 
that  every  being  in  the  human  form  is  entitled 
to  decent  burial ;  but  are  you  going  to  restrict 
the  liberty  of  people  to  select  their  own  cem- 
etery, according  to  their  own  tastes  and  their 
own  feelings?  In  this  country  when  I  was  a 
youth  there  were  many  private  cemeteries,  be- 
longing each  to  a  single  family,  and  there  would 
be  many  more  now  but  for  the  fact  that  incor- 
porated associations  are  preferred,  because 
they  have  a  perpetual  duration  and  a  certain 
fund  to  enable  them  to  keep  their  grounds  in 
better  condition  than  any  owner  of  a  private 
cemetery  could  keep  his.  But  are  you  going 
to  deprive  people  of  that  right?  If  a  family 
shall  see  fit  to  have  its  own  cemetery  for  the 
members  of  its  own  family  and  those  con- 
nected by  blood  or  affinity  with  it,  and  in  order 
to  maintain  such  a  cemetery  they  obtain  an  act 
of  incorporation  which  may  be  indispensable, 
are  you  going  to  thrust  into  that  cemetery, 
against  their  will,  the  body  of  any  man,  be  he 
white  or  be  he  black?  And  yet  that  is  what 
this  bill  proposes.  If  you,  sir,  were  to  estab- 
lish a  cemetery  where  you  reside,  for  yourself 
and  your  posterity,  to  be  limited  to  them,  to 
be  limited  to  those  who  may  be  descended  from 
your  loins,  and  to  those  who  may  be  connected 
by  blood  or  affinity  with  them,  and  if  for  that 
purpose  you  should  obtain  a  charter  so  that 
that  charity  might  be  properly  administered 
and  the  cemetery  be  preserved  as  long  as 
you  should  have  a  descendant,  in  steps  this 
bill  and  says  that  into  that  cemetery  of  your 
family  shall  be  thrust  the  body  of  any  negro, 
any  colored  man  or  white  man  or  anybody 
else,  whose  friends  see  fit  to  demand  its  ad- 
mission there.  Is  that  liberty?  Is  not  that 
unmitigated  tyranny?     So  lake  any  other  case. 

Mr.  CARPENTER.  Will  my  friend  allow 
me  to  interrupt  him  at  that  point? 

Mr.  THURMAN.     Certainly. 

Mr.  CARPENTER.  I  take  it  for  granted 
that  in  the  case  of  a  cemetery  which  was 
designed  to  be  used  only  by  certain  persons, 
and  it  was  proposed  to  bury  the  body  of  a  per- 
son in  that  cemetery  who  was  not  authorized 
and  entitled  there  by  the  ownership  of  lots  or 
other  privilege,  it  would  be  entirely  legitimate 
to  prevent  it  or  exclude  it.  This  amendment 
only  punishes  it  where  it  is  done  solely  on 
account  of  color.  Take,  for  instance,  a  pub- 
lic cemetery  where  lots  are  open  for  sale. 
Any  citizen  of  the  United  States  has  a  right 
to  go  and  buy  lots  there.  The  question  is, 
shall  he  be  excluded  from  buying  a  lot  there 


simply  because  he  is  a  colored  man?  Not 
whether  he  is  to  be  buried  in  a  lot  I  have  pur- 
chased or  which  any  other  man  owns,  but 
whether  he  shall  be  denied  and  debarred  the 
privilege  of  becoming  a  purchaser  and  owner 
of  a  lot  there  for  the  single  reason  that  he  is 
a  colored  man? 

Mr.  THURMAN.  Does  not  my  friend  see 
that  he  puts  the  knife  to  the  throat  of  his  own 
bill  ?  Does  he  not  see  that  upon  his  statement 
the  whole  provision  can  be  got  rid  of  by  sim- 
ply incorporating  cemeteries  in  which  white 
people  alone  are  to  be  buried,  and  in  which 
nobody  but  a  white  man  has  the  right  to  buy 
a  lot?  Sir,  if  you  can  incorporate  a  cemetery 
association  in  which  nobody  but  your  own  pos- 
terity are  to  be  buried,  you  may  in  the  same 
way  have  one  incorporated  in  which  nobody 
but  Episcopalians  are  to  be  buried,  nobody 
but  Catholics  are  to  be  buried,  nobody  but 
Methodists  are  to  be  buried,  nobody  but  white 
people  are  to  be  buried,  nobody  but  colored 
people  are  to  be  buried,  and  when  you  do  that 
do  you  not  see  that  your  bill,  if  you  pass  it,  is 
nothing  but  a  sham  and  a  delusion  ;  that  it  is 
holding  out  a  promise  to  these  colored  people 
to  tickle  their  fancy,  when  really  it  amounts 
to  nothing  at  all? 

Now,  sir,  I  say  that,  although  for  myself, 
when  I  shall  shuffle  off  this  mortal  coil,  1  shall 
be  very  indifferent,  I  dare  say,  whether  I  am 
reduced  to  ashes,  after  the  manner  of  the  an- 
cients, or  whether  I  am  buried  in  the  ground, 
or  whether  I  am  cast  into  the  sea,  whether  my 
then  worthless  carcass  shall  be  disposed  of  in 
one  way  or  another,  yet  there  will  be  among 
those  who  survive  me  some  who  will  feel  an 
interest  in  my  resting-place;  and  when  their 
taste  and  their  wishes  may  be  gratified  with- 
out injury  to  any  one,  for  Government  to  step 
in  and  say  they  shall  not  be  gratified,  would 
be  simply  an  act  of  despotism. 

Now,  in  regard  to  the  principle  on  which 
these  bills  rest:  the  Senator  from  Massachu- 
setts says  that  his  bill  rests  on  the  principle 
that  the  persons  against  whose  acts  or  refusal 
to  act  it  is  aimed  are  the  creatures  of  law,  or 
rather  their  occupations  or  powers  are  created 
by  law.  That  he  said  when  he  made  his  first 
speech  on  the  bill,  and  I  believe  that  he  has 
stood  by  that  position  up  to  this  time.  The 
Senator  from  Wisconsin  says  that  his  substi- 
tute ignores  that  position  and  rests  upon 
another  principle  j  that  what  he  aims  at  are 
institutions  that  are  supported  by  taxation. 
So  I  understand  him.  But  it  will  be  very 
difficult  for  him,  I  think,  to  reconcile  his 
substitute  to  his  principle.  Is  a  common  inn 
supported  by  taxation?  Is  a  railroad  com- 
pany supported  by  taxation  ?  Does  a  common 
carrier  derive  his  means  from  taxation? 

Mr.  CARPENTER.  The  Senator  certainly 
does  not  wish  to  misrepresent  me,  or  to  answer 
an  argument  I  did  not  make. 
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Mr.  THURMAN.     Certainly  not. 

Mr.CARPENTER.  My  amendment  refers, 
in  the  first  place,  to  "  any  public  inn."  That 
is  a  complete  substantive  subject.  The  next 
is  "or  of  any  place  of  public  amusement  or 
entertainment  for  which  a  license  from  any 
legal  authority  is  required."  That  is  a  sec- 
ond class.  The  third  is  ''or  of  any  line  of 
stage  coaches,  railroad,  or  other  means  of 
public  carriage  of  passengers  or  freight." 
That  is  an  independent  class.  "Or  of  any 
cemetery  or  other  benevolent  institutions  or 
any  public  school  supported  at  public  expense 
or  by  endowment  for  public  use."  That  is 
another  class.  The  inn  is  not  supposed  to  be 
supported  by  taxation  even  in  this  substi- 
tute. 

Mr.  THURMAN.  _  That  is  just  what  I  was 
going  to  say,  if  my  friend  had  not  interrupted 
me.  His  principle  extends  to  only  part  of 
the  substitute.  It  does  not  extend  to  the  inn  ; 
it  does  not  extend  to  a  place  of  public  amuse- 
ment; it  does  not  extend  to  the  common  car- 
rier; and  I  do  not  know  how  far  exactly  it 
extends  to  the  rest  of  it.  I  wish  the  Senator 
would  explain  it.  I  will  read  his  amendment, 
or  part  of  it: 

That  whoever,  being  a  corporation  or  natural 
person  and  owner,  or  in  charge  of  any  public  inn; 
or  of  any  place  of  public  amusement  or  entertain- 
ment for  which  a  license  from  any  legal  authority 
is  required— 

I  wish  to  ask  him  whether  those  qualifying 
words,  "for  which  a  license  from  any  legal 
authority  is  required,"  apply  only  to  the  last 
antecedent,  "anyplace  of  public  amusement 
or  entertainment,"  or  whether  they  apply  to 
"  public  inns  "  as  well  ? 

Mr.  CARPENTER.  I  understand  they  do 
not  apply  to  the  public  inn. 

Mr.  THURMAN.  Very  well.  Now  we 
come  to  the  next  clause: 

Or  of  any  line  of  stage-coaches,  railroad,  or  other 
means  of  public  carriage  of  passengers  or  freight, 
or  of  any  cemetery  or  other  benevolent  institutions, 
or  any  public  school  supported  at  public  expense  or 
by  endowment  for  public  use. 

Now,  I  wish  to  know  if  these  qualifying 
words,  "supported  at  public  expense  or  by 
endowment  for  public  use,"  are  limited  to  the 
last  antecedent,  "public  school,"  or  whether 
they  apply  to  the  other  antecedents,  "ceme- 
tery or  other  benevolent  institutions?" 

Mr.  CARPENTER.  The  Senator  will  notice 
by  examining  the  amendment  that  it  was  in- 
tended to  be  fixed  and  made  as  certain  as  it 
reasonably  could  be  by  the  punctuation  of  the 
paragraph : 

That  whoever,  being  a  corporation  or  natural  per- 
son, and  owner,  or  in  charge  of  any  public  inn;  Or 
of  any  place  of  public  amusement  or  entertainment 
for  which  a  license  from  any  legal  authority  is  re- 
quired; or  of  any  line  of  stage-coaches,  railroad,  or 
other  means  of  public  carriage  of  passengers  or 
freight;  or  of  any  cemetery,  or  other  benevolent 
institutions,  or  any  public   schools   supported,  in  I 


whole  or  in  part,  at  public  expense  or  by  endow- 
ment for  public  use,  shall,  &c. 

Mr.  THURMAN.  My  copy  is  not  so  punc- 
tuated; the  last  semicolon  is  not  in  it. 

Mr.  CARPENTER.  If  that  is  not  entirely 
plain,  and  the  Senator  will  suggest  what  will 
make  it  so,  I  will  accept  it.  I  regard  it  as 
entirely  plain. 

Mr.  THURMAN.  I  do  not  understand  the 
Senator  as  having  answered  my  question.  Do 
those  qualifying  words  apply  to  cemeteries  and 
other  benevolent  institutions  as  well  as  to 
schools? 

Mr.  CARPENTER.     They  do. 

Mr.  THURMAN.  Then  I  think  it  will  be 
necessary  to  amend  the  language ;  otherwise, 
there  will  be  the  greatest  possible  doubt  on 
that  subject.  The  Senator  from  Wisconsin, 
then,  adopts  the  idea  of  the  Senator  from  Mas- 
sachusetts, so  far  as  a  place  of  public  amuse- 
ment is  concerned,  because  he  requires  that 
the  place  of  public  amusement  shall  be  one  for 
which  a  license  from  some  legal  authority  is 
required.  No  matter  whether  it  is  supported 
by  public  money  or  not,  if  it  is  a  place  of  en- 
tertainment for  which  a  license  from  any  legal 
authority  is  required,  then  it  comes  within  the 
substitute  of  the  Senator  from  Wisconsin.  But 
in  regard  to  cemeteries,  benevolent  institu- 
tions, and  public  schools,  be  ignores  the  found- 
ation of  the  Senator  from  Massachusetts  and 
puts  them,  not  on  the  ground  of  their  being 
creatures  of  law,  but  on  the  ground  that  they 
are  supported  at  public  expense  or  by  endow- 
ment for  public  use;  while  in  regard  to  the 
inn  and  the  stage-coaches,  railroads,  or  other 
means  of  public  carriage  of  passengers  or 
freight,  he  ignores  both  the  one  and  the  other, 
and  makes  his  bill  apply,  although  the  inn  may 
not  be  a  licensed  inn,  although  it  may  not  be 
supported  by  public  money  or  by  any  endow- 
ment for  public  use,  and  the  same  in  regard 
to  the  common  carrier  whether  incorporated 
or  not.  So  that  the  principle  of  the  Senator 
from  Wisconsin  will  not  support  the  whole  of 
his  bill,  nor  will  the  principle  of  the  Senator 
from  Massachusetts  support  the  whole  of  his. 
In  neither  case  is  their  principle  coextensive 
with  the  provisions  of  their  bill. 

The  Senator  from  Massachusetts  saw  that, 
and  in  a  speech  made  by  him  some  time  ago 
on  his  bill,  he  said  that  the  inn  is  the  creature 
of  the  law;  I  believe  he  said  preeminently  the 
creature  of  the  law,  and  has  been  from  time 
immemorial.  I  deny  that  the  inn  is  the  crea- 
ture of  law.  What  is  an  inn?  Take  my  own 
State.  There  is  not,  I  believe,  a  licensed  inn 
in  all  Ohio,  because  every  man  there  has  a  right 
to  set  up  an  inn.  There  was  a  time,  before  the 
new  constitution  was  formed,  in  which  inns 
had  to  be  licensed  by  the  courts  of  common 
pleas,  but  since  the  adoption  of  the  present 
constitution  every  man  has  just  the  same  right 
to  set  up  and  maintain  an  inn  that  he  has  to 
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set  up  and  maintain  a  shop  or  any  other  place 
of  business  ;  so  that  the  inn  in  Ohio  is  not  the 
creature  of  law  at  all. 

But  then  ray  friend  will  say,  "Does  not 
the  law  apply  to  the  inn?"  To  be  sure  it 
applies  to  the  inn ;  and  so  it  applies  to  him, 
and  so  it  applies  to  me,  and  to  you,  sir,  and  to 
us  all.  When  he  says  that  the  law  applies  to 
the  inn,  and  that  it  is  part  of  the  common  law 
that  the  innkeeper  must  receive  every  guest 
who  is  not  afflicted  with  contagious  disease  or 
is  not  an  improper  person  to  be  admitted,  and 
must  afford  him  accommodation  if  he  possess 
accommodation  to  afford  him — when  lie  says 
that  is  the  common  law  in  regard  to  inns,  he 
does  not  prove  that  the  inn  is  the  creation  of 
law;  he  only  states  what  is  the  common  law 
in  regard  to" the  duties  of  an  innkeeper;  just 
as  I  might  show  what  is  the  common  law  in 
regard  to  the  duties  of  an  attorney-at-law  or 
of  an  agent,  or  what  is  the  common  law  duty 
of  a  keeper  of  a  store  or  of  a  shop.  Why, 
sir.  it  is  the  common  law  that  if  you  open  a 
store  for  the  retail  of  merchandise,  and  I  am 
a  peaceable,  clean,  healthy  individual,  I  have 
just  as  much  right  to  step  into  that  store  to 
buy  goods  as  any  other  man  has,  and  if  you 
refuse  me  you  violate  my  right.  That  is  the 
common  law  which  applies  to  a  man  who  opens 
a  store  for  the  retail  of  goods,  just  as  the  other 
is  the  common-law  duty  of  the  innkeeper; 
but  that  does  not  prove  that  he  is  the  creature 
of  the  law. 

Again,  take  the  common  carrier  ;  the  com- 
mon carrier  is  not  created  by  law.  There  is 
only  a  code  of  common  law  that  applies  to 
the  common  carrier,  just  as  there  is  a  code 
of  common  law  that  applies  to  the  merchant, 
and  that  applies  to  the  farmer. 

Mr.  SUMNER.  Will  the  Senator  allow  me 
to  interrupt  him  there? 

Mr.  THURMAN.     Certainly. 

Mr.  SUMNER.  My  language  was, ' 'created 
or  regulated  by  law."  Further,  if  I  do  not 
interrupt  him,  in  my  judgment,  I  submit  it  to 
the  Senator,  the  innkeeper,  and  also  the  com- 
mon carrier,  has  something  in  the  nature  of  a 
frarchise  under  the  law.  Each  has  peculiar 
privileges  and  prerogatives,  and  is  subject  to 
peculiar  responsibilities,  the  whole  being  the 
franchise  which  he  derives  from  law,  and 
which  is  regulated  by  law.  The  argument 
follows  that  in  the  exercise  of  that  franchise 
he  must  conform  to  the  fundamental  princi- 
ples of  our  institutions. 

Mr.  THURMAN.  If  the  Senator's  premise 
were  true,  there  would  be  great  reason  for 
his  conclusion  ;  but  his  premise  is  not  true. 
The  right  to  keep  an  inn  never  was  a  fran- 
chise. The  right  to  carry  goods  never  was  a 
franchise.  What  is  a  franchise?  A  franchise 
is  a  right  that  belongs  to  the  supreme  power 
in  the  State,  in  a  monarchical  government  to 
the  king,  and  which  he  is  supposed  to  grant, 


or  does  actually  grant  to  the  subject,  and 
which  the  subject  of  common  right  does  not 
enjoy.  It  is  a  right  derived  from  the  supreme 
power  which  the  citizen  of  common  right  does 
not  possess.  If  a  citizen  of  common  right 
does  possess  it,  it  is  no  franchise.  So  the 
right  to  keep  an  inn  is  not  a  franchise,  because 
every  citizen  of  common  right  may  set  up  an 
inn.  Where  inns  are  required  to  be  licensed, 
that  is  a  mere  police  regulation.  The  whole 
object  of  that  is  to  secure  a  proper  person  to 
keep  the  inn.  It  is  not  because  the  right  to 
keep  an  inn  is  not  a  matter  of  common  right, 
but  in  the  exercise  of  its  police  power  the 
State  requires  a  license  in  order  that  only 
proper  persons  may  exercise  that  right ;  that 
improper  persons  may  not  be  allowed  to  exer- 
cise it.  It  is  not  because  it  is  a  franchise.  It 
is  a  mere  police  regulation,  and  nothing  else. 

And  in  respect  to  the  common  carrier,  when 
was  it  that  the  supreme  power  of  the  State  had 
the  right  to  do  the  business  of  common  car- 
riers, and  transport  all  the  goods  and  mer- 
chandise in  the  country  ?  In  what  country  in 
the  world  does  such  a  right  exist  in  the  Govern- 
ment? Nowhere.  The  right  is  a  common  right 
of  the  citizen,  and  therefore  it  is  no  franchise. 

Now  I  come  to  the  word  u  regulation."  The 
Senator  says  that  he  referred  to  institutions  or 
callings  that  were  created  or  regulated  by  law. 
What  is  there,  within  the  province  of  govern- 
ment, that  is  not  regulated  bylaw?  The  Sen- 
ator is  regulated  by  law ;  I  am  regulated  by 
law;  every  man  of  us  is  regulated  by  law. 
Because  there  are  different  degrees  of  regula- 
tion, according  to  the  necessity  of  each  case, 
does  that  prove  that  you  have  the  right  to 
interfere  and  say,  "  Under  the  pretense  of  regu- 
lation we  will  deprive  you  of  your  liberty?" 
Why,  sir,  can  the  Senator  lawfully  intrude  on 
my  premises  without  my  consent?  No.  Why 
not?  Because  the  law  inhibits  him  and  regu- 
lates him  off  my  premises,  unless  I  see  fit  to 
admit  him.  If  he  make  a  contract  with  me 
and  refuse  to  fulfill  it,  the  law  regulates  him 
by  making  him  fulfill  it;  and  so  on  to  the  end 
of  the  chapter.  There  is  nobody  who  is  not 
subject  to  the  regulations  of  law.  As  was  said 
by  an  ancient  writer  in  his  quaint  way: 

"  Law  is  like  the  atmosphere  ;  it  bears  upon  every- 
body and  upon  everything;  universal  as  the  atmos- 
phere and  resting  alike  upon  the  great  and  the 
small." 

So  the  law  regulates  everything  which  it  is 
within  the  province  of  government  to  regulate. 
It  will  not  do  therefore  to  say,  that,  because  the 
law  regulates  inns,  common  carriers,  and  the 
like,  therefore  Congress  has  the  power  to  enter 
into  the  province  of  the  State  governments, 
intrude  upon  the  rights  of  the  citizen  and  make 
laws  that  deprive  him  of  that  liberty  which  he 
ought  to  possess  and  which  is  guarantied  to 
him.  That  is  not  regulation,  it  is  usurpation 
and  tyranny. 
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